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You may have seen a shift in terminology.
For the longest time we, as an industry,
have been referring to “marijuana” banking
and the associated challenges. The shift to
“cannabis” banking comes with its own
challenges, but it also provides for clarity in
many respects. The 2018 Farm Bill
legalized hemp. The heads of the Federal
regulatory agencies issued guidance to
address the legality of hemp and how the
agencies are addressing such legality from
a regulatory oversight standpoint. The
DEA revised its guidelines to indicate that
hemp and CBD are no longer considered
controlled substances. Despite FDA
statements, CBD shops continue to pop up
on every corner. Our world has shifted and
with it, we must shift how we view
cannabis. “Marijuana” is now too narrow a
term. Here’s why it matters: Marijuana,
hemp and CBD are all cannabis-derived.
Related
businesses
are
therefore
“cannabis-related businesses” or CRBs. A
marijuana-related business (MRB) is a
CRB all day long, but not all CRBs are
MRBs. Hemp and CBD customers would
be CRBs. It is important that we make this
distinction
because
the
rules
of
engagement are different for each. Your
responsibilities as a financial institution for
due diligence, ongoing monitoring and
reporting vary based how the business is
categorized.

A law or regulation has the force and effect
of law. Unlike a law or regulation,
supervisory guidance does not have the
force and effect of law, and the agencies do
not take enforcement action based on
supervisory guidance. Rather, supervisory
guidance outlines the agencies’ supervisory
expectation or priorities and articulates the
agencies’
general
views
regarding
appropriate practices for a given subject
area.” While the agencies come together to
issue such guidance at times, do we want to
leave the future of cannabis banking to
guidance that could be interpreted
differently or inconsistently? Absolutely not.
We have one shot at this. We, as financial
services professionals, have the ability to
create history; we have the ability frame
how we bank cannabis going forward. Right
now, the voice is ours. To that end, what
are – or should be – the key components of
effective legislation? Let’s walk down this
path together, shall we?

Defining MRBs is at the core of defining
effective legislation, yet the question has
come up as to whether we need legislation
to guide cannabis banking. The answer is,
unequivocally, yes! If you’ve spent any time
in a bank, or as a bank regulator, you are
familiar with guidance and legislation, both
of which have been used to guide
supervisory activities, but only one that
should be enforceable. The September
2018 Interagency Statement Clarifying
the Role of Supervisory Guidance
specifically delineated the difference: “The
agencies issue various types of supervisory
guidance,
including
interagency
statements, advisories, bulletins, policy
statements, questions and answers, and
frequently asked questions, to their
respective supervised institutions.

cannabis banking to guidance

While the agencies come
together to issue shared
guidance at times, do we want
to leave the future of
that could be interpreted
differently or inconsistently?
Absolutely not. We have
one shot at this. We, as financial
services professionals, have the
ability to create history; we have
the ability frame how we bank
cannabis going forward.
Right now, the voice is ours.

Reference the interagency statement here:
https://www.fdic.gov/news/news/press/2018/pr18059a.pdf
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Defining MRBs
Defining MRBs is going to be critical to all
other components going forward. We must
have a consistent and transparent way to
differentiate between Direct MRBs (i.e.
plant-touching) and Indirect MRBs (i.e.
those serving the industry in some way, but
not touching the plant in the supply chain),
hemp and CBD entities. Simply take a look
at how doing so makes a difference in the
next few points.

Refining Suspicious
Activity Reporting
Requirements
FinCEN guidelines currently require that
financial institutions file marijuana-related
Suspicious Activity Reports (SARs):
Marijuana-Limited, Marijuana-Priority and
Marijuana-Termination SAR, specifically.
There has been a lot of confusion in the
industry regarding how far those SAR
requirements extend. For example, would
such requirements extend to a business
indirectly engaged in a marijuana-related
business? What about employees that
work for a marijuana-related business?
The guidance specifically addresses direct
versus indirect MRBs.
We think it’s
important to stick with this distinction as we
have
seen
several
informal
communications from FinCEN on an
institution-by-institution basis specifically
indicate that Marijuana-Limited SARs
should not be filed on businesses indirectly
related to an MRB. Defining direct MRBs
and refining the SAR requirements
accordingly could provide clarify in the
amount of reporting that would be
warranted upon banking such direct or
indirect relationships.
To this end, legislation should clarify SAR
requirements with respect to triggering
events. There continues to be a
misconception in the industry about when
Marijuana-Limited SARs should be filed.
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We frequently hear financial institutions
state that they cannot feasibly bank MRBs
because they would have to file SARs for
every transaction conducted by that MRB.
That is not true. Marijuana-Limited SARs
must be filed when you initially engage in a
relationship with an MRB, and then must be
filed on a continuous basis (i.e. every 90
days) for the duration of the account
relationship. Continuous Marijuana-Limited
SARs may contain the same information as
the initial Marijuana-Limited SARs, but must
also include information about the
transaction activity over the preceding 90
days. You re not required to file a SAR for
every transaction conducted by an MRB.
In taking the SAR requirements further, let’s
talk about how marijuana banking
information is actually captured within the
SARs. Right now, the numbers we see in
FinCEN’s quarterly published data are
based on the key terms of MarijuanaLimited, Marijuana-Priority and MarijuanaTermination. The key terms are not true
indicators that the institutions reporting the
information are actively providing banking
services to MRBs. The content of SARs
could be refined to better identify banking
services being provided to MRBs. Not only
would such refinement be a better indicator
of financial institutions actively banking
MRBs, it would provide meaningful
perspective into the types of services being
rendered.

Communicating Cannabis
Banking Program
Requirements
Currently, there is inconsistency in the
industry with respect to how Cannabis
Banking Programs should be developed.
On one hand, financial institutions are
incorporating cannabis banking into their
BSA Programs, while others are creating
separate programs Where the Cannabis
Banking Program is ultimately housed is not
important; the content is key.

Program
components
should
be
comprehensively
and
consistently
addressed. In practice, we’ve found that
segregating your Cannabis Banking
Program from your BSA Program is key to
maintaining organization, consistency and
efficiency, especially when contemplating
revisions. To this end, we have created, in
partnership with the CBANC Network, the
industry's
first
Cannabis
Banking
Professional Certification Program. This
program walks you through the process of
safely,
soundly
and
meaningfully
establishing your Cannabis Banking
Program and sets the standard for the
industry.

Outlining Due Diligence
Requirements
The responsibilities of financial institutions
for customer due diligence and enhanced
due diligence need to be very clearly laid
out. There is a misconception within the
industry that upon passage of any
cannabis-related
legislation,
financial
institutions would not be required to
perform due diligence for marijuana-related
businesses.
That is flat wrong and
unrealistic. Without proper due diligence,
black market funds can easily be
integrated into our financial system. The
process would be broken before it started.

Establishing Regulatory
Exam Procedures
Legislation should address not only the
procedural needs of the Federal bank
regulatory agencies, but also provide bank
regulators access to comprehensive
cannabis banking education. Only by
providing such education, can we empower
our regulators to have the knowledge,
expertise and perspective to understand
your program and examine it accordingly.
Without such education, and timely or
consistent examination procedures, our
regulators would not be able to effectively
evaluate your Cannabis Banking Program.

Defining and Protecting
Ancillary Businesses
Ancillary businesses should be defined and
and should capture all ancillary businesses.
The Credit Networks (Visa, MasterCard,
Discover, American Express); all Debit
Networks; “Sponsor” or “Acquiring Banks”;
payment processors; software and terminal
equipment providers; armored couriers;
lawyers; accountants; consultants; and
insurers.
To date, although there are Sponsor banks
willing to work with payment processors to
facilitate electronic payments for marijuanarelated activities, the Networks have
prevented the Sponsor banks’ participation
because facilitating electronic payments
involving proceeds generated by marijuanarelated conduct can form the basis for
prosecution under the money laundering
statutes, the unlicensed money transmitter
statute, and the Bank Secrecy Act.
To remedy and facilitate participation from
the Payment Networks, Sponsor Banks, and
the payment processors, these merchant
processing networks must be defined.

This change would have the
biggest impact on the industry
as it would significantly reduce
the inherent dangers that exist
today in an all-cash business;
reduce the cost of paying and
collecting taxes; make it easier
to track transactions for the
financial institutions and
regulatory authorities; and
reduce the cost of transporting
and depositing cash to the
Federal Reserve.
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Addressing
Correspondent Banking
Relationships
Most
banks
in
the
U.S.
utilize
correspondent services from other financial
institutions (wire transfer services, ACH
services, check clearing, or trust services,
etc.). A recurring roadblock we have seen
many times in the industry is that banks
whom are willing to provide financial
services to CRBs and have put an
adequate compliance program in place are
effectively blocked from doing so by their
corresponding bank relationships who
threaten to terminate services to them if
they accept marijuana related deposits.
The Act, the most recent draft, continues to
allow for this roadblock and therefore falls
short of resolving the underlying issue
preventing financial institutions from
providing services to the industry.
Effective language to be included in the Act
would state, “it is unlawful for a
correspondent financial institution to deny,
limit, or terminate correspondent services
to a corresponding financial institution
solely on the basis of their participation in
the marijuana industry.”
This would allow many more financial
institutions to participate in the industry.

__________________
Integrated Compliance Solutions is a financial
technology, banking compliance and innovative
payments solution provider helping financial
institutions with complex transactions.
Our experience in financial services and payments
technology allows us to apply the heightened federal
requirements to preferred providers that meet our
strict requirements.
We believe in empowering our clients to lead the
market in understanding their clients' needs and
designing financial services to meet the needs of
unbanked and underbanked businesses in the
cannabis industry.
The Result: ICS has been used by more financial
institutions and more cannabis businesses in the
industry than any other Cannabis Banking Consulting
firm.

The Case for Effective
Legislation
Addressing the critical components we’ve
outlined, in codifying those requirements,
we can establish effective legislation that
can even the playing field…it can provide
our entire industry a consistent playbook
from which MRBs, financial institutions,
regulators and ancillary businesses can
operate.

Effective legislation can
provide the sound
infrastructure we need to
safely provide stable
banking services to MRBs.

And to the
Cannabis Businesses...
When talking about offering banking
services to MRBs, we tend to think
only in terms of what WE need. It is
not just about us. The MRBs need to
have knowledge that the institution
they are banking with has a sound
program in place, can provide them
the banking services they need
consistently and without worry of
termination. Remember, the MRB
should also be doing their due
diligence in finding a financial
institution to which they will be loyal.
The strength of your program is
equally paramount to the due
diligence you perform on that
business. This is why we need that
level playing field.

