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INSIGHT FOREWARD
After the pandemic comes the renaissance…
Here we are at the end of a quarter and what a quarter it has been! We are halfway through
2020 the last 6 months have felt like 3 years. 2020 surely be known as the year in which we
all aged five years as we navigated through times of uncertainty, struggled to adapt to a new
normal that continues to evolve, and changed the way we all operate, how we view the
world and how we treat one another. There is no definitive answer as to when we may see
the end of this plague, but we have the ability to surge forward and create our own
renaissance. With cannabis deemed essential in many states during this time, the industry
adjusting to rapid change and lawmakers pushing for legislative inclusion for cannabis
banking, perhaps this is where we find our rebirth, revival, and recovery.
At ICS, we have much to be thankful for in these uncertain times and many exciting
initiatives planned for the remainder of 2020 and beyond. We look forward to sharing these
projects with you in the coming months and to being your go-to resource for cannabis
banking issues.
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As we welcome a new quarter and a new month, we would
like to congratulate our friends at Sterling Compliance on their
five-year anniversary! The Sterling team continues to dominate
the compliance space and we could not be prouder that they are
part of the ICS family!

.
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COVID-19
& BENEFICIAL OWNERSHIP
As part of coronavirus relief efforts, the
SBA introduced the Paycheck Protection
Program (PPP), designed to “provide a
direct incentive for small businesses to
keep their workers on the payroll. SBA
will forgive loans if all employees are
kept on the payroll for eight weeks and
the money is used for payroll, rent,
mortgage interest or utilities.” We saw
a very quick uptake of the program as it
was introduced, resulting in another
round of funds and a resumption of PPP
applications in late April. As of the date
of this publication, the program remains
open and there is much talk about its
continuance and additional funding. As
loan packages were fast-tracked through
this process, it is inevitable that errors
may have resulted. While the process is
multi-layered and there are several
compliance touchpoints, beneficial
ownership collection was a primary point
of confusion and files should be reviewed
internally for compliance before your next
examination.
As an overview, beneficial ownership is
addressed in FinCEN’s April guidance as
it relates to the Paycheck Protection
Program. It is important to note that the
guidance is specific to PPP loans only,
not necessarily BSA Due Diligence
requirements for other loans or deposit
accounts.
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For existing customers on which you have
previously obtained beneficial ownership
at the 25% level as required by the CDD
Rule, you did not have to recertify
beneficial owners. For existing
customers on which you have NOT
previously obtained beneficial ownership
at the 25% level, you needed to obtain it
now as per the CDD Rule. For new
customers applying for the PPP, collection
at the 20% level per the program and
FinCEN FAQ would cover you for
Beneficial Ownership and CDD Rule
purposes.
Keep in mind the CDD Rule is accountbased. As such, you may have, or could,
run into a situation in which a customer
may be existing in terms of a previously
established loan but may not have a
deposit account with you. If this customer
would then want to open a deposit account
into which PPP proceeds would be
deposited, you would have to address
beneficial ownership. In this instance you
would need to defer to your BSA policy.
Under the CDD Rule you can either
recertify previously obtained BO
information or request new BO information
each time a new account is opened. Some
institutions have opted to recertify
previously obtained information while
others have implemented procedures to
obtain a new BO certification with each
account opening.

Either option is acceptable but should be consistent within your procedures.
There has been much discussion of how financial institutions’ attention or inattention to
compliance aspects of the PPP will be evaluated during the next regulatory exam cycle. It’s
best to get ahead of the exam and self-assess the quality of your compliance. As such, we
recommend reviewing beneficial ownership collection for your PPP portfolio to ensure
compliance with information collection requirements. By self-identifying any errors, you will
be able to establish sound practices to prevent recurrence in future PPP loans and
demonstrate a proactive culture of compliance and correction.
FinCEN has offered a COVID-19 online system to assist financial institutions with any
related concerns regarding their ability to adhere to existing BSA obligations during this
time. To access the system, www.FinCEN.gov, click on “Need Assistance,” and select
“COVID-19” from the drop-down menu. Doing so will ensure the communication to FinCEN
is timely reviewed. FinCEN is continuing to monitor changes within the CARES Act and will
continue to release updated information as appropriate.

THE PPP EXCLUSION OF
CANNABIS BUSINESSES
Because the PPP is administered by the SBA, the rules for eligibility fall back to the SBA’s
April 2018 Policy Notice that states, “any businesses engaged in any activity that is illegal
under Federal, state or local law are ineligible for SBA financial assistance. SBA is issuing
additional guidance to specifically address businesses that derive revenue from marijuanarelated activities or that support the end-use of marijuana. The following applies to both 7(a)
and 504 loans…Because Federal law prohibits the distribution and sale of marijuana,
financial transactions involving a marijuana-related business would generally involve funds
derived from illegal activity. Therefore, businesses that derive revenue from marijuanarelated activities or that support the end-use of marijuana may be ineligible for SBA financial
assistance. Whether a business is eligible is determined by the nature of the business’s
specific operations.
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The following businesses are ineligible:
Direct Marijuana Business: A business that grows,
produces, processes, distributes, or sells marijuana
or marijuana products, edibles, or derivatives,
regardless of the amount of such activity. This
applies to personal use and medical use even if the
business is legal under local or state law where the
applicant business is or will be located.
Indirect Marijuana Business: A business that
derived any of its gross revenue for the previous
year (or, if a start-up, projects to derive any of its
gross revenue for the next year) from sales to Direct
Marijuana Businesses of products or services that
could reasonably be determined to support the use,
growth, enhancement or other development of
marijuana. Examples include businesses that
provide testing services, or sell grow lights or
hydroponic equipment, to one or more Direct
Marijuana Businesses. In addition, business that sell
smoking devices, pipes, bongs, inhalants or other
products that may be used in connection with
marijuana are ineligible if the products are primarily
intended or designed for such use or if the business
markets the product for such use.
Hemp-Related Business: A business that grows,
produces, processes, distributes, or sells products
purportedly made from “hemp” is ineligible unless
the business can demonstrate that its business
activities and products are legal under Federal and
state law. Examples of legal hemp products include
paper, clothing, and rope.”
Due to these policy restrictions, cannabis-related
businesses were essentially excluded from the
program and unable to obtain relief.

There are a few nuances here that must
be addressed. First and foremost, these
exclusions are one of the main reasons
why it is critical to ask appropriate due
diligence questions at the time of account
opening and/or upon taking a loan
application. The question, “Do you,
directly or indirectly, derive income from a
marijuana-, hemp- or CBD-related entity?”
should be included, without exception, in
this process. If the applicant responds to
the affirmative and identifies with
marijuana-, hemp-, or CBD-related
business, your inquiry must go
further.There’s a bigger concept here,
however: Does your lending staff have the
requisite understanding of cannabisrelated business activity to ask the risk
questions and request necessary
documentation? Ensuring that your
customer-facing staff have this knowledge
is critical to ensuring compliance with your
internal policies.
If your policy is to deny depository services
or lending options to direct marijuanarelated entities, the identification of such
entities on the front-end helps to facilitate
swift action to denial. And, relating this
activity back to the PPP, would clearly
identify for you whether the applicant
would be considered eligible for relief.
However, if your applicant derives income
from hemp- or CBD-related business, and
your policy provides for services to such
entities, you have a bit more homework to
do.
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You will need to determine compliance
with licensing requirements and THC
thresholds. Further, the SBA guidance
speaks only to direct and indirect
marijuana businesses and hemp
businesses. However, there is no
mention of CBD-related entities. If the
CBD is hemp-derived, is the business
then eligible, assuming state-specific
legality?
The rules of engagement are not that
clear. What is the risk of moving a PPP
application through to funding for a
potentially ineligible business?
Under the PPP, the business if deemed
ineligible, may lose the SBA guarantee,
and therefore be required to repay the
funds. The impact to your loan portfolio,
to your allowance and your cannabis
banking program could be significant.
You can minimize that impact by having
the necessary lending infrastructure and
knowledge base specific to cannabis.
As you perform your look-back of your
PPP loans, take specific care to review
documentation to determine whether
there are any funds derived directly or
indirectly from marijuana-, hemp- or
CBD-related business activities.
If so, conduct an internal analysis to
determine potential impact of the loss
of the SBA guarantee and adjust the
loan’s rating and reserve accordingly.
Your Board should also be apprised of
the potential exposure and we would
recommend you proactively address any
exposure with your regulators.
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Were PPP funds extended to
cannabis businesses?
Outside of the PPP, have we seen funds
extended to cannabis businesses during
these disruptive times? The short answer
is “yes”. However, such loans have been
few and far between. As financial
institutions crammed a year or more worth
of production into a few months’ time under
the PPP, there has been little room for
additional lending considerations.
Underwriting and risk considerations for
lending to cannabis-related businesses add
complexity to an already strained process.
Further, if a financial institution has not yet
established its cannabis banking program
inclusive of identifying acceptable
relationships across the spectrum of direct
and indirect marijuana businesses, hemp
and CBD, it has not yet established the
necessary infrastructure to appropriately
manage the risk associated with extending
services to cannabis-related businesses.
On the flip side for those that have
established such programs and controls,
could this be an opportunity establish a
foothold with the CRBs in your market?
Absolutely. The key is to manage and be
smart about risk.

CANNABIS LENDING
DUE DILIGENCE
If you are developing your cannabis banking
program, refining your program’s parameters or
looking to expand your services to cannabisrelated lending, you must have a sound
understanding of the due diligence
requirements that must be met.
First and foremost, you should have a
sound understanding of the information that
should be obtained at the time an account is opened or at the time a loan application is
taken for a cannabis-related business. You must also understand the transaction and how it
should be priced. Does your financial institution currently hold deposit accounts for the
applicant? What type of financing are they seeking? Have you set pricing accordingly?
Remember, this is a higher risk transaction and you should adjust your pricing
commensurate to the risk you are taking. We have provided a chart on Page 7 to help guide
you through the documentation that should be obtained, evaluated and retained for each
entity type. In addition to the upfront due diligence to understand the applicant and the
transaction, you must also have sound knowledge of potential issues that could come into
play depending upon whether the transaction involves real estate.
Zoning restrictions must be considered. Some states have supported groupings of
marijuana-related businesses (MRBs) while other states prefer to establish a more
spread out approach. You could also run into jurisdiction-specific zoning requirements
or restrictions despite state-level approaches to mapping MRBs.
If a lease is involved in the transaction, the MRB and the landlord must have a sound
understanding, for example, of lease considerations designed to protect both parties
and changes to real estate that may be required by the MRB’s license and/or must be
implemented to address environmental issues related to cultivation or extraction.
Real estate escrow and title insurance issues may also pose challenges to the lending
process. Many title companies have taken the position that they will not serve as the
escrow agent for a transaction involving an MRB, but they deem the issuance of title
insurance acceptable as the title insurance relates to the property, not the activities of
the MRB. If you found yourself trying to wrap your brain around that logic, you are in the
same boat as the rest of us. Alas, these are the times in which we operate.
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You will want to ensure that cannabis lending has been addressed in policy, whether it
be through your Cannabis Banking Policy or Lending Policy. Be sure to capture due
diligence requirements, underwriting criteria, and other provisions specific to cannabis
lending, as well as your appetite for lending by customer type and type of loan, and
concentration limits, controls and other criteria and covenants. We also recommend
you seek legal counsel experienced in cannabis transactions and have such counsel
available to help you address specialized transactions or questions.
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HEMP & CBD
BANKING
There continues to be a view within the
banking industry that hemp and CBD
businesses present lower risk than direct
marijuana businesses. In terms of legality,
hemp as defined and proven under the
2018 Farm Bill, is a legal agricultural
commodity.
Hemp-derived CBD is not considered a
controlled substance but remains a sore
point with the FDA. To date, the FDA has
not approved a marketing application
for cannabis for the treatment of any
disease or condition. The FDA has,
however, approved one cannabis-derived
and three cannabis-related drug products.
These products are only available with a
prescription from a licensed healthcare
provider.
Under the Food, Drug and Cosmetic
(FD&C) Act, any product intended to have
a therapeutic or medical use, and any
product other than a food that is intended
to affect the structure or function of the
body of humans or animals, is a drug.
The legality of selling CBD products
depends, among other things, on the
intended use of the product and how it is
labeled and marketed.

Even if a CBD product meets the definition
of hemp, it must still comply with all other
applicable laws including the FD&C Act. In
other words, CBD cannot be sold as a
dietary supplement, infused into food or pet
food, or beverages. Under the FD&C Act,
cosmetic products and ingredients are not
subject to premarket approval by the FDA
except for most color additives. Yet, we
continue to see an increase in online and
brick-and-mortar CBD retailers. From a
banking perspective, what do you need
to be concerned about?
The first and most critical element is
understanding legality of CBD within your
state. There are half a dozen states that
have implemented CBD licensing
requirements of varying degrees of
coverage. The FDA has issued letters of
warning to several companies whose
labeling or marketing practices qualify as
“triggering terms” in that they purport to
diagnose, treat, cure, or prevent disease or
other ailments. Due diligence must prove
legality at the state level, conformance with
THC thresholds and avoidance of triggering
terms.
Despite due diligence requirements to
establish the burden of proof of legality for
hemp and CBD, we have seen account
opening and monitoring fees for such
entities all but disappear.
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How do you then manage your risk of banking
such entities without the corresponding risk
pricing? How do you ensure that your antimoney laundering and surveillance monitoring
systems are effectively helping you to identify
and manage risk? Hemp and CBD entities are
largely treated as standard customers within
such systems, identified through account
opening workflows and whose behaviors are
subject to the parameters set within the
system.
However, how do you ensure that the
business activities of hemp and CBD
customers are commensurate with the entity
type, with products grown, processed,
distributed, or sold? How do you ensure that
there are no THC funds being commingled
with seemingly legal deposits? These are key
questions you must address when
determining whether to offer depository
services or loans to such entities, and in
evaluating software providers that can help
you effectively manage this risk.
Fortunately, the regulatory agencies have
been slowly but surely setting standards for
evaluation and risk management. The
Federal bank regulatory agencies clarified
requirements for providing financial services
to hemp-related businesses in December
2019. In April 2020, the Conference of State
Bank Supervisors published a Cannabis Job
Aid that is inclusive of hemp, marijuana, stateby-state cannabis policy, and Indian Tribe
hemp status. The job aids are useful tools in
understanding how the examiners define and
view each entity, provides guidance to
examiners for the evaluation process and
provides specific policy citations for reference.

You can access the job aid at
www.csbs.org/job-aids and use its
contents as a self-evaluation checklist in
advance of your next examination. As recent
as June, the NCUA issued additional guidance
addressing the servicing of hemp-related
businesses. Interestingly enough, the
guidance indicates that NCUA examiners will
be collecting data through the examination
process in 2020 regarding the types of
services credit unions are providing to hemprelated businesses. The guidance specifically
notes that, “this data collection is intended
only to help the agency better understand how
it can assist credit unions serving hemprelated businesses.”
And, just as we were going to publication with
this edition, FinCEN issued FIN-2020-G001,
Guidance Regarding Due Diligence
Requirements for Hemp-Related Businesses!
And interesting little nugget of information is
that FinCEN states that a hemp customer
could attest to valid licensing OR a financial
institution could obtain a copy of the license.
Suggested additional documentation and
measures are outlined in the guidance, but are
indicated as risk-based approaches that must
be considered by each financial institution.
These pieces of guidance are moving the
industry forward in understanding
the risks and opportunities of offering financial
services to cannabis operators. Each piece of
guidance, existing and yet to come, will help
shape the standards for safe and stable
banking solutions for the cannabis industry
and industries that will follow its path.
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SETTING THE STANDARD:
CANNABIS BANKING
EDUCATION
On April 15th, we introduced in partnership with the
CBANC Network, the first and most robust cannabis
banking education program to the industry! The
Certified Cannabis Banking Professional (CCBP)
Program is the first of its kind, providing a sound
foundation for understanding cannabis banking issues.
With industry recognition, the CCBP provides
professional distinction to those looking to understand
the complexities and nuances of cannabis banking
issues, and to help facilitate timely and comprehensive
development of a Cannabis Banking Program – the
cornerstone of sound banking in the industry and a
regulatory expectation to effectively manage risk. We
are proud to report that dozens of financial services
professionals successfully completed the certification
program within days and weeks of its introduction, and
registrations continue to pour in.
The 12-course program covers cannabis education
from understanding the history and legality of the
substance and its derivatives; due diligence necessary
for each category of CRB; establishing your risk
appetite and crafting your policy; to meeting with your
regulators, and performing ongoing administration of
your cannabis portfolio and program. Continuing
education requirements are easy to maintain, with 8
hours of qualified coursework required over 24 months
to maintain the certification. To learn more, or to
register for the program, please contact: Allen King,
Director of Education & Marketing at the CBANC
Network at aking@cbancnetwork.com. You may also
contact Angela Lucas at angela.lucas@icslv.com.
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WHAT CAN WE EXPECT IN 2020
FOR THE SAFE BANKING ACT?
It’s an election year and if 2020 has taught us anything, it is that nothing – absolutely
nothing – is off the table or out of question. The element of surprise is no longer an element
but the norm. We have seen a push by lawmakers to include cannabis businesses in
COVID-19 relief bills. We have seen politicians speak candidly about needed reform in
terms of social justice for cannabis-related crimes. This is an industry that has
grown despite itself relatively quickly and the products it supports are becoming
more commonplace and acceptable among Americans. It is an industry that remains
largely unbanked and underbanked in many markets.
There is no doubt that there is a need for banking reform to clarify and level the playing field
for financial institutions to provide sound banking solutions and for the card networks to
accept cashless payments. Our time in Washington last year left us with the sense that the
SAFE Banking Act would not be an election tool and would not be a lame duck issue. To
fully get this legislation across the finish line, we need lawmakers that heed the industry’s
voices on reform, how legislation should be crafted and how regulators should evaluate
financial institutions’ ability to meaningfully, effectively and soundly service the cannabis
sector. We would envision the SAFE Banking Act, or related or similar legislation to be one
of 2021, but again…it’s 2020 and anything is possible.
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